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	Parties
	Background
	Operative Provisions
	1 Definitions
	2 Application and Operation of agreement
	2.1 Planning agreement
	(1) within the meaning set out in s93F of the Act; and
	(2) governed by Subdivision 2 of Division 6 of Part 4 of the Act.

	2.2 Application
	2.3 Operation
	(1) Subject to paragraph (2) this agreement operates from the date it is executed by both parties.
	(2) The following clauses of this agreement will only operate if and when the Council grants the Development Consent:
	(a) Clause 3; and
	(b) Clause 11. 



	3 Provision of Contributions
	3.1 Designated Land
	(1) The Developer must dedicate and transfer the Designated Land to the Council by the date or time specified for the relevant item in Schedule 3.
	(2) The Designated Land must be dedicated to the Council:
	(a) free of any trusts, estates, interests, covenants and encumbrances (other than those specified in this agreement); and
	(b) at no cost to Council. 


	3.2 Works Contribution
	(1) The Developer must carry out and complete the Works in accordance with this agreement.
	(2) The Council may refuse to issue the relevant Subdivision Certificate for the Development if the relevant portion of the Works identified in Schedule 3 has not been carried out in accordance with this agreement. 

	3.3 Standard of Construction
	(1) in accordance with the requirements of, or consents issued by, any Authority;
	(2) in accordance with any Australian Standards applicable to works of the same nature as each aspect of the Works; and
	(3) in a proper and workmanlike manner complying with current industry practice and standards relating to each aspect of the Works.

	3.4 Timing
	3.5 Acceptance of Risk in Works
	3.6 Value of Works
	(1) Upon Completion of any item of the Works the Developer must provide Council with a certificate from a Quantity Surveyor in favour of Council and the Developer as to the Value of the relevant Works.
	(2) The Developer warrants that the Value of each item of the Works is equal to or greater than the Contribution Value of that item.

	3.7 Indexation of Amounts payable by Developer
	3.8 Licence for Maintenance

	4 Completion of Works
	(1) The Developer must provide a Completion Notice to the Council within fourteen (14) days of Completing any item of the Works. 
	(2) The Council must inspect the Works set out in a Completion Notice within fourteen (14) days of the receipt of that notice.
	(3) Within the earlier of:
	(a) fourteen (14) days of inspecting the item of the Works set out in a Completion Notice; and
	(b) twenty-eight (28) days from the receipt of the relevant Completion Notice,
	(c) have been Completed; or
	(d) have not been Completed, in which case the notice must also detail:
	(i) those aspects of the relevant item which have not be Completed; and
	(ii) the work the Council requires the Developer to carry out in order to rectify those deficiencies. 


	(4) If the Council does not provide the Developer with notice in accordance with paragraph (3) the Works set out in the Completion Notice will be deemed to have been Completed on the date nominated in the Completion Notice. 
	(5) Where the Council serves notice on the Developer pursuant to paragraph (3)(d) the Developer must:
	(a) rectify the deficiencies in that item in accordance with that notice within three (3) months from the date it is issued by the Council; or
	(b) serve a notice on the Council that it disputes the matters set out in the notice.

	(6) Where the Developer:
	(a) serves notice on the Council in accordance with paragraph (5)(b) the dispute resolution provisions of this agreement apply; or
	(b) rectifies the Works in accordance with paragraph (5)(a) it must serve upon the Council a new Completion Notice for the item of the Works it has rectified (New Completion Notice).

	(7) The provisions of paragraphs (2) - (6) (inclusive) apply to any New Completion Notice issued by the Developer in accordance with paragraph (6)(b).


	5 Defects Liability
	5.1 Defects Notice
	(1) Where a Final Completion Notice has been issued for any part of the Works but those Works contain a material defect which:
	(a) adversely affects the ordinary use and/or enjoyment of the relevant works; or
	(b) will require maintenance or rectification works to be performed on them at some time in the future as a result of the existence of the defect;
	(Defect) Council may issue a defects notice (Defects Notice) concerning those Works but only within the Defects Liability Period.

	(2) A Defects Notice must contain the following information:
	(a) the nature and extent of the Defect;
	(b) the work Council requires the Developer to carry out in order to rectify the Defect; and
	(c) the time within which the Defect must be rectified (which must be a reasonable time and not less than fourteen (14) days).

	(1) The Developer must rectify the Defects contained within a Defects Notice as soon as practicable after receipt of the Defects Notice. 
	(2) The Developer must follow the procedure set out in clause 4 in respect of the satisfaction of the Defects Notice.
	(1) Council may:
	(a) enter upon any part of the Land that it requires access to in order to satisfy the obligations of the Developer in accordance with the Defects Notice; and
	(b) rectify the relevant Defects in accordance with the Defects Notice; and

	(2) the Developer must not impede or interfere with the Council in undertaking that work. 


	6 Application of s94 & s94A
	7 Registration of this Planning agreement
	(1) The Developer and the Council agree that this agreement will be registered on the title of the Land pursuant to s 93H of the Act.
	(2) The Developer must:
	(a) do all things necessary to allow the registration of this agreement to occur under paragraph (1); and
	(b) pay any reasonable costs incurred by the Council in undertaking that registration.



	8 Developer Warranties and Indemnities
	(1) it is legally and beneficially entitled to the Land; 
	(2) it is able to fully comply with its obligations under this agreement;
	(3) it has full capacity to enter into this agreement; and
	(4) there is no legal impediment to it entering into this agreement, or performing the obligations imposed under it.


	9 Contamination
	(1) as far as it is aware, and other than as disclosed to Council, the Designated Land is not Contaminated; and
	(2) in relation to any notices or orders issued pursuant to the Contaminated Land Management Act 1997, and the requirements of the Department of Environment and Climate Change and any other relevant authority, indemnifies and must keep indemnified Council against all liability for and associated with all Contamination present in, on and under the Designated Land as at the date of dedication of the Designated Land. 


	10 Determination of this agreement
	11 Security
	(1) If the Developer does not carry out and deliver the Works by the time or times and the manner set out in Schedule 3 the Council may issue the Developer with a notice in accordance with clause 21.1  requiring the Developer to rectify the relevant default within seven (7) days.
	(2) In the event that the Developer fails to comply with a notice issued under paragraph (1) to the reasonable satisfaction of the Council, the Council may, without limiting any other avenues available to it, call on the relevant Bank Guarantees to the extent necessary to reimburse the Council for any costs incurred by it in rectifying the relevant default of the Developer.
	(1) Within one (1) month after the Developer satisfies its obligation under this agreement to deliver or procure the delivery of the Works, Council must return the amount of the Bank Guarantee to the Developer that is in excess of the “Percentage of Bank Guarantee Retained During Defects Liability Period” identified in Schedule 3 for the relevant item of Work.
	(2) Within one (1) month after the Defects Liability Period has expired with respect to the relevant item of Work Council must return the remaining balance of the relevant Bank Guarantee to the Developer.
	(3) The Developer may, at its discretion, lodge separate Bank Guarantees for any one (1) or more of the items of Works set out in Schedule 3. 


	12 Force Majeure
	(1) If a party is unable by reason of Force Majeure to carry out wholly or in part its obligations under this agreement, it must:
	(a) give to the other party prompt notice of the Force Majeure with reasonably full particulars; and
	(b) suggest an alternative method, if any, of satisfying its obligations under this agreement.

	(2) If a party is unable to satisfy its obligations under this agreement by an alternative method, the obligations of the parties so far as they are affected by the Force Majeure are then suspended during continuance of the Force Majeure and any further period as may be reasonable in the circumstances.
	(1) The party giving such notice under this clause must use all reasonable effort and diligence to remove the Force Majeure or ameliorate its effects as quickly as practicable.
	(2) If the Developer is unable to Complete any part of the Works due to a Force Majeure event the Developer must pay to Council the amount specified in Schedule 3 of the relevant works and the amount payable to Council may be apportioned, if necessary, in such manner as may be fair and reasonable.
	(3) In reference to paragraph (2), Council may at its absolute discretion call on the Bank Guarantees (or any part of it) pursuant to clause 11.4.


	13 Review & Amendment
	(1) in writing signed by both parties; and
	(2) subject to the provisions of the Act.


	14 Dispute Resolution
	(1) If the Parties agree in accordance with clause 14.4 to refer the dispute to mediation, the mediation must be conducted by a mediator agreed by the Parties and, if the Parties cannot agree within five (5) Business Days, then by a mediator appointed by LEADR.
	(2) If the mediation referred to in paragraph (1) has not resulted in settlement of the dispute and has been terminated, the Parties may agree to have the matter determined by expert determination under clause 14.6.
	(1) If the Parties agree to have the matter determined by expert determination, this clause 14.6 applies.
	(2) The dispute must be determined by an independent expert in the relevant field:
	(a) agreed between and appointed jointly by the Parties; or
	(b) in the absence of agreement within five (5) Business Days after the date that the Parties agree to have the matter determined by expert determination, appointed by the President or other senior officer for the time being of the body administering or expert in the relevant field.

	(3) If the Parties fail to agree as to the relevant field within five (5) Business Days after the Parties agree to have the matter determined by expert determination, either Party may at any time refer the matter to the President of the New South Wales Bar Association (or the President’s nominee) whose decision as to the relevant field is final and binding on the Parties.
	(4) The expert appointed to determine a dispute:
	(a) must have a technical understanding of the issues in dispute;
	(b) must not have a significantly greater understanding of one Party’s business, functions or operations which might allow the other side to construe this greater understanding as a bias; and
	(c) must inform the Parties before being appointed of the extent of the expert’s understanding of each Party’s business or operations and, if that information indicates a possible bias, then that expert must not be appointed except with the written approval of the Parties.

	(5) The Parties must promptly enter into an agreement with the expert appointed under this clause 14.6 setting out the terms of the expert’s determination and the fees payable to the expert.
	(1) In reaching a determination in respect of a dispute under clause 14.6, the independent expert must give effect to the intent of the Parties entering into this deed and the purposes of this deed.
	(2) The expert must:
	(a) act as an expert and not as an arbitrator;
	(b) proceed in any manner as the expert thinks fit without being bound to observe the rules of natural justice or the rules of evidence;
	(c) not accept verbal submissions unless both Parties are present;
	(d) on receipt of a written submission from one Party, ensure that a copy of that submission is given promptly to the other Party;
	(e) take into consideration all documents, information and other material which the Parties give the expert which the expert in its absolute discretion considers relevant to the determination of the dispute;
	(f) not be expected or required to obtain or refer to any other documents, information or material (but may do so if the expert so wishes);
	(g) issue a draft certificate stating the expert’s intended determination (together with written reasons), giving each Party ten (10) Business Days to make further submissions;
	(h) issue a final certificate stating the expert’s determination (together with written reasons); and
	(i) act with expedition with a view to issuing the final certificate as soon as practicable.

	(3) The Parties must comply with all directions given by the expert in relation to the resolution of the dispute and must within the time period specified by the expert, give the expert:
	(a) a short statement of facts;
	(b) a description of the dispute; and
	(c) any other documents, records or information which the expert requests.

	(1) Subject to paragraph (2):
	(a) the expert may commission the expert’s own advisers or consultants (including lawyers, accountants, bankers, engineers, surveyors or other technical consultants) to provide information to assist the expert in making a determination; and  
	(b) the Parties must indemnify the expert for the cost of those advisers or consultants in accordance with clause 14.6(5) of this deed.

	(2) The Parties must approve the costs of those advisers or consultants in writing prior to the expert engaging those advisers or consultants.
	(1) The expert must hold a meeting with all of the Parties present to discuss the dispute.  The meeting must be conducted in a manner which the expert considers appropriate.  The meeting may be adjourned to, and resumed at, a later time in the expert’s discretion.
	(2) The Parties agree that a meeting under paragraph (1) is not a hearing and is not an arbitration.
	(1) the Parties cannot agree in accordance with clause 14.4 to refer the matter to mediation or determination by an expert; or
	(2) the mediation referred to in clause 14.5 has not resulted in settlement of the dispute and has been terminated and the Parties have not agreed to refer the matter to expert determination within five (5) Business Days after termination of the mediation; 
	(1) The Parties agree, and must procure that the mediator and the expert agrees as a condition of his or her appointment:
	(a) subject to paragraph (b), to keep confidential all documents, information and other material disclosed to them during or in relation to the mediation or expert determination; 
	(b) not to disclose any confidential documents, information and other material except:
	(i) to a Party or adviser or consultant who has signed a confidentiality undertaking; or
	(ii) if required by Law to do so or State Government policy or local government policy or any listing rule; and

	(c) not to use confidential documents, information or other material disclosed to them during or in relation to the mediation or expert determination for a purpose other than the mediation or expert determination.

	(2) The Parties must keep confidential and must not disclose or rely upon or make the subject of a subpoena to give evidence or produce documents in any arbitral, judicial or other proceedings:
	(a) views expressed or proposals or suggestions made by a Party or the mediator or the expert during the expert determination or mediation relating to a possible settlement of the dispute;
	(b) admissions or concessions made by a Party during the mediation or expert determination in relation to the dispute; and
	(c) information, documents or other material concerning the dispute which are disclosed by a Party during the mediation or expert determination unless such information, documents or facts would be discoverable in judicial or arbitral proceedings.



	15 Default In Performance
	16 Termination
	17 Position of Council
	(1) the power of the Council to make any Law; or
	(2) the exercise by Council of any statutory power or discretion,
	(Discretion).

	(1) No provision of this agreement is intended to, or does, constitute any unlawful fetter on any Discretion. If, contrary to the operation of this clause, any provision of this agreement is held by a court of competent jurisdiction to constitute an unlawful fetter on any Discretion, the parties agree: 
	(a) they will take all practical steps, including the execution of any further documents, to ensure the objective of this clause 17 is substantially satisfied; and
	(b) in the event that paragraph (a) cannot be achieved without giving rise to an unlawful fetter on a Discretion, the relevant provision is to be severed and the remainder of this agreement has full force and effect.

	(2) Where the Law permits the Council to contract out of a provision of that Law or gives the Council power to exercise a Discretion, then if the Council has in this agreement contracted out of a provision or exercised a Discretion under this agreement, then to that extent this agreement is not to be taken to be inconsistent with the Law.


	18 Confidentiality
	(1) The parties acknowledge that:
	(a) Confidential Information may have been supplied to some or all of the parties in the negotiations leading up to the making of this agreement; and
	(b) The parties may disclose to each other further Confidential Information in connection with the subject matter of this agreement.
	(c) Subject to paragraphs (2) and (3), each party agrees:
	(i) not to disclose any Confidential agreement received before or after the making of this agreement to any person without the prior written consent of the party who supplied the Confidential Information; or
	(ii) to take all reasonable steps to ensure all Confidential Information received before or after the making of this agreement is kept confidential and protected against unauthorised use and access. 


	(2) A party may disclose Confidential Information in the following circumstances:
	(a) in order to comply with the Law, state government policy, local government policy or any listing rule; or
	(b) to any of their employees, consultants, advisers, financiers or contractors to whom it is considered necessary to disclose the information, if the employees, consultants, advisers, financiers or contractors undertake to keep the information confidential. 

	(3) The obligations of confidentiality under this clause do not extend to information which is public knowledge other than as a result of a breach of this clause. 


	19 GST
	20 Miscellaneous
	21 Administrative Provisions
	 Execution page
	(a) sought a change to an environmental planning instrument. 
	(b) made, or proposes to make, a Development Application. 
	(c) entered into an agreement with, or is otherwise associated with, a person, to whom paragraph (a) or (b) applies.   
	(1) the issue of a subdivision certificate for a plan that when registered would create the seventy fifth (75th) residential lot within the Development; and
	(2) the completion of the embellishment of the River Foreshore Land; or
	(3) at the written request of Council.
	(1) the issue of a subdivision certificate for a plan that when registered would create the seventy fifth (75th) residential lot within the Development; and
	(2) the completion of the embellishment of the River Foreshore Land.
	(1) In this easement:
	(a) Council means Liverpool City Council.
	(b) Easement for Bike Track means the easement referred to secondly in this 88B instrument. 
	(c) Owner means the registered proprietor of the benefited lot from time to time.
	(d) Vessels means any:
	(i) maritime vessels such as yachts, boats and dinghys;
	(ii) maritime service vessels; or
	(iii) maritime emergency vessels.

	(e) Waterway means the artificial canal constructed on the lot burdened and within the site of the easement. 

	(2) The Owner, its employees, agents, contractors, licensees and invitees may by Vessels pass across the burdened lot, but only within the site of the easement, to get to or from the lot benefited. 
	(3) Notwithstanding paragraph (2) above, the Owner must not pass or permit to pass any Vessel, class of Vessel or type of Vessel across the site of the easement which Council in its reasonable opinion believes:
	(a) may cause damage to the Waterway;
	(b) may be unsafe; or
	(c) may not be able to pass through the Waterway.

	(4) The Owner must comply with any notice or direction given by Council in respect of paragraph (3) above.
	(5) In exercising its right over the site of the easement, the Owner must:
	(a) without delay give written notice to Council of any damage to the Waterway; and
	(b) cause as little inconvenience as is practicable to the lot burdened and any improvement on it; and
	(c) make good, in a proper workmanlike manner, any damage to the Waterway the site of the easement or the lot burdened caused by the existence or use of the Waterway. 



	License Deed - Annexure 2 to VPA.pdf
	Parties
	Background
	Operative Provisions
	1 Definitions
	2 Licence
	2.1 Grant of the Licence
	2.2 Term
	(1) the Works being completed; and
	(2) this deed being terminated.

	2.3 Relationship between the parties
	(1) The relationship between the Owner and Licensee constituted by this deed is licensor-licensee only.
	(2) No term of this Contract is to be construed so as to give rise to any of the following relationships:
	(a) principal and independent contractor; or
	(b) joint venturers; or
	(c) partners; or
	(d) trustee and beneficiary; or
	(e) employer and employee.

	(3) Each party must ensure that they do not conduct themselves so as to hold out, or otherwise represent, that a relationship set out in the preceding paragraph exists between them.

	2.4 Personal rights
	(1) The Licence is personal to the Licensee.
	(2) The Licensee may not encumber, assign or transfer (either directly or indirectly) the Licence without the prior written consent of the Owner.
	(3) The Owner may refuse the granting of consent under paragraph (2) without reason and at its absolute discretion. 

	2.5 Leasehold interest
	(1) This deed does not grant to the Licensee a leasehold interest in the Land. The parties agree that:
	(a) subject to any contrary terms of this deed, the Licence does not confer exclusive possession of the Land on the Licensee; and
	(b) the Licensee may not exclude the Owner, its officers, employees and invitees from:
	(i) entry onto the Land; and/or
	(ii) the performance of any works on the Land;


	(2) the Licensee does not have any right to quiet enjoyment of the Land; and
	(3) the Licensee will not at any time seek to enforce an interest in the Land in competition with the interest held by the Owner.

	2.6 Secure Site

	3 Works
	(1) The Licence is granted for the sole purpose of allowing the Licensee to carry out the Works on the Land.
	(2) The Licensee may not carry out any other activities on the Land without the express written consent of the Owner.
	(3) In carrying out the Works the Licensee must comply with the requirements of any relevant Authority.
	(4) The Works may only be carried out at the Agreed Times.


	4 Restoration Obligations
	4.1 Restoration Works
	4.2 Standard of the Restoration Works
	(1) The Licensee must complete the Restoration Works:
	(a) in a proper and workmanlike manner; and
	(b) within ten (10) Business Days of the completion of the Works.

	(2) If the Licensee fails to comply with paragraph (1) the Owner may carry out, or repair any defective, Restoration Works in which case the cost of those works is a liquidated debt due and payable to the Owner by the Licensee.


	5 Limitation Of The Owner’s Liability
	5.1 Insurances
	(1) The Licensee must effect and maintain the following policies of insurance during the term of the Licence:
	(a) a Broadform Public Liability Insurance policy with a reputable insurance company in an amount of ten million dollars ($10,000,000) for any one occurrence in respect of any liability for:
	(i) personal injury or death of any person; and
	(ii) loss of or damage to property; and

	(b) workers compensation insurance under the Workers Compensation Act 1987 (NSW) covering all persons employed or deemed to be employed by the Licensee in connection with the performance of the Works; and
	(c) a comprehensive policy of motor vehicle insurance or an unlimited third party property insurance policy in respect of all motor vehicles used in the performance of the Works; and
	(d) a contractor’s risk policy of insurance in respect of all plant and equipment (including unregistered motor vehicles) used in the performance of the Works.

	(2) The policies referred to in paragraphs (1), (1)(c) and (1)(d) must note the interest of the Owner as principal and include a cross liability clause.

	5.2 Occupational Health & Safety
	5.3 Risk
	5.4 Indemnity

	6 Termination
	(1) the Licensee is in breach of a material term of this deed; and
	(2) the Owner serves a notice on the Licensee requiring that breach to be rectified within a reasonable time (which cannot be less than fourteen (14) days; and
	(3) the Licensee fails to comply with that notice.


	7 Administrative Provisions
	7.1 Waiver
	7.2 Cooperation
	7.3 Counterparts
	7.4 Amendment
	7.5 Unenforceability
	7.6 Power of Attorney
	(1) the revocation or suspension of the power of attorney by the grantor; or
	(2) the death of the grantor.

	7.7 Governing law
	(1) submit to the exclusive jurisdiction of the courts of New South Wales and any courts that may hear appeal from those courts in respect of any proceedings in connection with this deed; and
	(2) may not seek to have any proceedings removed from the jurisdiction of New South Wales on the grounds of forum non conveniens.
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